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O

The Right of Aliens to hold Interes! in Land:
Demystifying the Conundruni of "All Nigerians™ And
"Any Person" As used in the Land Use Act

Oiuchi Nwafor-Maduka

Abstract
The role of the courts through i/s interpretative jurisdiction to the
developmentandoverailgrowth ofa nationcannotbe overemphasised. The
laws become policystatements when given lije by the courts. In doing so,
the courts musistrike a balance between interpreting the letters o fthe law
and adop/ing an interpretative approach that will enhance the socio-
economic development of all persons residen! within the territorial
jurisdiction of the State. Laws made and Interpreted mus/ reflect an
intention toproteclthesesets ofindividuaisandenhance their well-being.
Consequenlly, this paper examines the provisions of LUA as it

relatesto therights ofaliens to own interestin land in Nigeria. Theaim isto
determine whether the lawmakers intend to restrict an alienfrorn ho/ding
interest in land. This examination is crucial ifit is considered that land
plays an importantrole ineconomicdevelopmentofanysociety. Therefore.
thispaperarguedthat theright to work ofmany occupations is invariahly-
tiedto land and. as a result, the court in interpreting the provisions o fthe
LUAmustgive itits widest interpretation.

Keywords: Land Use Act, Economic Development, Nigeria, Alien, Court,
Interpretation*

* Oiuchi Nwafor-Maduka (LLM),Research Assistant, Department of Public
University oflbadan

246



Introduction

On the29* o f March, 2018, the Land Use Act (LUA) will be celebrating its
40years Anniversary. Within theseyears, there have been stringcntcalis for
iis amendment and, in some cases, outright repeal of the | UA"
Undoubtedly, the LUA has received commcndations and crilicisms.
Ordinarily, such a landmark anniversary presents an opportunity for a
reflection on the achievements of the LUA. In human affairs, 40 years is
taken to be the ageof full adulthood and, as the platitude goes, "a fool at 40 is
a fool for ever". This ycar, therefore, presents unique opportunity for a
critical rcvicw of the provisions of the LUA and how the provisions liad
been applied by the courts over the years. LUA takcs life only when it is
interpreted and applied in practical terms.

The long litle ofthe LUA clcarly States the broad purpose for which
the Act was enacted. The long title suggests that the Act was enacted with
dcvelopmental agenda in mind.

However, the practical application of some provisions of the LUA
negates this broad dcvelopmental purpose. The application of Sections 21
and 22 of LUAZ2to practical situations hindcr prompt conclusién of business
transactions especially as it relates to credit facilities. It has to be borne in
mind that the Govemor has discretion to withhold or refuse consentland, in
such a situation, the holder of the right of occupancy would not be able to
consummate the transaclion with the consequential eiTect of not being able
to assess the much-needed credit facility. The courts have insisted that
consent must be sought and obtained before any form of interest in land is
alienated*.

This informed the Federal Government of Nigeria inaugurating the
Presidential technical committee for Land Rcfomi on 2la April 2009. The
erstwhile Chairman ofthe Committee opined that thoughthe Land Use Act
0f1978wasmean/to usher inanew landreform in Nigeria, itsoon became a
clog in the wheel o fdevelopment over the years". Mabogunje A. L. 2009.
Land reform in Nigeria: progress, problems & prospect. Rctrieved April 4.
2017, from http://siteresourccs.worldbank.org/EXTARD/Rcsources
7336681 - 1236436879081/5893311-1271205116054/mabogunje.pdf
Section 22 providesthatnoalienation o finterest in land canbe effFected inan
arca designated as urban without the consent of the Govemor ofthe State
firstsought and obtained. Section 2 1deais with land in rural arca.

See Associated Discount House Ltd. v. Minister o fFederal Capital Territorv
andAnor. (2013) LPELR-20088(SC).

See forcxample U.B.N. Piev. Ayodare & Sons (Nig.) Ltd(2007) ALL FWLR
Pt. 383 | at 16, Paras. B - C (SC) where the Suprcme Court held as follows:
By the provisions o fSections 2/, 22 and 26 ofthe Land Use Act, Cap. 202
Laws of the Federation ofNigeria, 1990. a holder of a stalutory right of
occupancy who wishes to mortgage the property by assignment mustfirst
obtain the consent ofthe
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Mie Nupreme Court in Brossette Miinufacturing (Nig) LTD v. M S OLA

II*mmabalalid(2007) LPELR-809(SC) held thal:
The legal consequence o) litis /lami documentation
prepara! without the canseni afilie Governor/ is ihal /he
agreement was inclinate ar al best a mere escraw lili the
cansen!ofthe Gavemar was ahtaina! Whatthis means is
t/iis, that agreement Aidna/ and could nal transfer tille in
/and. See: Anombra State Housing Develapment
Corporation v. Emekwue (j996) | SC.VJ 98 al 132-133:
11996) | NWLR (Pt. 426) 505 where this Court held as
follows: "Being a mere escraw. thercforc. the Deed o]
Leasepassedna inferestin the praperty la the defendant.
Itfollows therefare that whatever view ane takes afexhihit
they did no/ pass any Interes/ in the praperty ltere
concerned lathe defendantand he consequenllyacquired
nolegaltille lotheproperty.

This jnterpretation. though jl conforms to the literal canon of
interprctation of the sections. has hindered speedy conclusion of fnancial
and banking transactions. Akeem observed that:

the implementalian of the cansent pravisions and the

severe bottlenecks inthepa/h o fthase willing to acquire ar

transfer landfar industrial ar

Governor o f the State where the /and is sitUate befare carrying nul the
mortgage transaction. Similarly, the holder of a customary right of
uccupancy o flandnal in an urhan urea musi obtain the cansent ofthe local
government where the jand is siluated. Where the requisite consmf is na/
obtained. the transadion or instrument which purportsto confer ar vesl the
propertvinanypersonshallbenuil andvoid'.

See alsé Onamade v. A.C'.B Ltd (1997) | NWI R(Pt.480) 123 at 143 where
the Supremo Court held that: It is beyonddispute that since the coming into
aperalion of the Land Use Act, no alienalion of a statutorv right of
occupancy whether by assignment, mortgage, transfer ofpossession, sub-
lease or otherwise howsoever without the conscnt o fthe MiUtary Governor
firsthadandobtainedshall be lawfid.

The banks would not advance crcdit to businesses unless there is collateral.
Land happens to be the major form collateral available to most persons in
Nigeria. In most cases, the conscnt takes several months and, by then, the
business opportunity would have been lost.
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co/n/mnvialparpases has betrayed the ideal o ftnaking land
easilyavailable

It has equally been hcld thal. by the pruvisions ofthe LUA, an alien
lacks ihe capacity to hold jnteresl in latid jn Nigeria Hiere have been several
discourses on the conscnt reginie'. This paper principally explores tlie issucof
an alien not being able lo hold interest in latid in Nigeria and theconsequenccs.

Lamiand F.cnnomic l)e\ clopmcut
Latid, no doubt, is one of the factors of pnxluclion\ I .tile or no economk
activity uill lake place in absence of latid and, in the absence of economic
activity. developmenl becomes illusory. Capital is also a crucial factor of
production. It was the realisation of ihe jniportance of land to economic
developmenl ihat the LUA was enaclcd. In a 2014 Report, the World Bank
reports tliat one ofthe principies of latid tenure policy wliich fhcilitatesgrowth
and poverty reduclion is the access to latid and Iransferabilit\ of righls . This
entails allowing sonie measure of transferahility of land rights which will
cnable the landless to access latid througn sales and. rental markels or through
public transfers".

The nexus betwcen land rights and ccononik: developmenl hasgained
recognilion in Ihe global developmenl coi. niunity ihis can be seen by tlic
inclusion of

Bello A. O. Constitntional cntrenchmenl ofThe LunJ Use Act- an argument
for excision in The Land Use Act- rwenty years after (Smith I. O. ed). A
publication of the Department of Privale & Property Law, Faculty of Law.
Universily of Lagos.2003.

See ()gimala & v. HadaEiyekole ( 1990) 4 NWLR (Pt. 146)632.

Sec for exampie Akujobi R.O. Goverfior cansen/ under Sec/ion 22 ofthe
Land UseAct: iheposiiion since Savannah Bank v. Ajilo in The Land Use Act
twentyfiveyears after op cil. 2003. Kasuniu A.B. The question o fconscnt to
alienation-effect on-developmenl in The Land Use Act-A Repon o fNational
Workshop. P. 100 (JA. Omotolaed.). See Nigerian cases ofSavannah Bank v
Ajilo (1989) LPELR 3019 (SC). Awojitgbahe Light Industries v. Chinukwe
(2007) 4 NWLR (pg. 390) 379. Yara v Arewa Constniction Lid (2007) 16
NWLRIipi. 1063)333 al 374.

Al leasl. classical economists treated land as dislinct from capital thougli
there is an attempl by some neoclassical scholars to merge land and capital
See Okpighe S. O. "The seven factors of production”. British Journal
Applied Science & Technology. 2014. Relrieved April 4. 2017, from
w>w.ioarnalrePQsilQ”.oru/media/iournals BJA.ST 5/2014/Nov/Qkpighe>3
2014BJASTI2080J.pdf

The World Bank. 2014. Land Policy: Sector Resu/ts Profile. Relrieved April
10a 2017, from hup: ww>y,wprldbank.QrfrEn;rysulty2Q 13.Q4 13/land-
P<2jicy-j e Qujts™ rofljej.

Ibid.
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Unid righls in thc Sustainable Developrnent Goals (SDGs)R2 Specifically.
goal 2 recognises plan to end liunger and all forms of malnutrilion' by
2030". This is to be achieved by promoting sustainable agricultural
practices through secure and equal access to land™, ensuring sustainable
l'ood production systems and implementation of resilient agricultural
practices that increase productivity and production® To actualjse these
objectives, the goals cali for international cooperation and increase
investment to enhance agricultural productivo capacity in dcveloping
countries, in particular least-devcloped countries?.

As a developing country, Nigeria and Nigerians may have the land
bul definitely do not have sufficient capital necessary to fund developmental
projects. Nigeria, therefore, will necessarily rely on foreign capital and
investment to catalyse meaningful developrnent™. In rccent years, the
Nigerian government has becn wooing foreign investors to invest in
Nigeria. For these investors to come into Nigeria, there must be a guarantee
that land would be casily available to set up businesses as the right toeam a
living in many occupations is inseparably tied to thc use and enjoyment of
land.

Any legislation or policy which denies foreign investors land will,
invariably, clog developrnent. It has been suggested clscwhcre that the LUA
contributed to the underdevelopment of Nigeria". Some decisions of the
Supremo Court with respecl to the LUA seem to have the opposite clTcct of
what the law makers intended. There is, therefore, need to examine some of
these decisions vis-a-vis the provisionsofthe LUA to determine whether the
decisions are faithfulto the provisionsofthe LUA.

The SDGs are a collection of 17 global goals set by the United Nations in
2015 to succeed the Millennium Developrnent Goals. The goals are set to be
achieved by thc year 2030.The formal fiame for thc SDGs is: "Transforming
our World: the 2030 Agenda for Sustainable Developrnent.” That has been
shortenedto "2030 Agenda. Goals 1,2,5,11.15and 16areall landrelatcd.
Sustainable Developrnent Goal 2. 1&2.2.

The United Nations, 2015.Transforming our world: the 2030 Agenda for
Sustainable Developrnent. Retrieved June 9h2018 from https://sustainable
development.un.org/post2015/transfomiingourworld

Sustainable Developrnent Goal NO2.3.

Sustainable Developrnent Goal NO2.4.

Sustainable Developrnent Goal NO2.a.

See Olokoyo F. O. “Foreign direct investment and economic growth: a case
of Nigeria” Vol. 4, (2012) Bvimsr’ Journal o fManagement Research, No 1,
page3.

Adeyemi M. 2017. How 1978 Land Use Act underdcveloped Nigeria,
byMabogunje. The Guardian. Retrieved April 4,2017, from https://guardian
.ng/news/how-19784and-use-act-underdcveloi>cd-niiicria-bv-mabo£iiflLg/
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Alien Rightsto Land in Nigeria

Befare iheadvent ofthe LUA, aliens were allowed to hold interest in land in
Southern Nigeria on the condition that any transfer of interest jn land to
aliens musi be with the conscnt ofthe Governoror the Minister in charge of
land matters first sought and obtained2. Where the approval to own land has
been granted. the alien cannotaliénate such interest to another alien without
the conscnto fthe officer in charge*. However, consent will not be necessary
ifhe jsalienating toa Nigerian.

In northern Nigeria, the Land Tenure Law reserved the grant of
customary rights of occupancy onlv to natives*’4; that is, persons whose
fathers were members of tribes indigenous to northern Nigeria; and
prohibited the alienation of rights of occupancy to non-natives without the
consent of the Minister responsible for land matters who holds and
administers the land for the use and common bencfits ofthe "natives"'. The
implicaron was that, in northern Nigeria, non-natives including Nigerians
who were not indigenous to any tribe in northern Nigeria were treated as
aliens for the purpose of customary right of occupancy. Non-natives are
entitled to statutory rightofoccupancy which shall notexceed 1,200 acres in
case of agricultura! purposes, or 12,500 acres if granted for grazing
purposes.”

The position was the same in Southern and northern Nigeria with
respect to alienation to aliens as both jurisdictions require conscnt of the
Minister before alienation. The only difference was that while northern
Nigeria regardsother Nigerians who were not natives to northern Nigeria as
aliens. Southern Nigeriaregardsonly non-Nigerians as aliens.

The LUA incorporaled the consent provision by stating that all
holders of right of occupancy must seek and obtain the consent of the

States in Southern Nigeria inelude the South West States Lagos, Ondo.
Ogun, Osun and Oyé. south casi States of Anambra. Enugu. Imo. Abia and
Ebonyi and south south States of Delta. Rivers, Cross River, Akwa Ibom and
Bayelsa.

Section 1(1)(a)Acquisition ofLandsbyAliensEdict 1971,Cap. |.Lawsof
Lagos State (“Lagos Law”); Section 3(1)-(2) Nativc Lands Acquisition Law.
Cap. 80, Laws of Western Nigeria ("Western Law™); Section 4(l1)-(2)
Acquisition of Land by Aliens Law. Cap. 2. Laws of Eastern Nigeria
(“Eastem Law”); Section 2(1) Acquisition of Land by Aliens Law. CRS
1979Cap. I.

Section 1(1)(b) Lagos Law; Section 4(2) Eastem Law.

Cap. 59 Laws of Northern Nigeria. 1963 Revised Edition, ("Northern
Law™).

Ibid Section 2 Northern Law.

Ibid Section 27 & 28.
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i sii-nmuii. mortgage, Iransfer of possession can be effected7Z Consent
im|niremcnl was. iherefore, extended to all forms of transactions affccting
inlerest in land in Nigeria. Rcgrettably, LUA failed to expressly State
% ether aliens may hold inlerest in land. This silence has been a source of
anguish to aliens who venture to acquire interest in land for business and
devclopmental purposes.

The Supreme Court has been consistent in holding that the LUA
«lebars aliens from having an interest in land in Nigeria. In Ogunola v.
Eivekole . the respondents, Eguns from Dahomey in present-day Benin
Re public, were customary tenants ofthe appellants before the enaetment of
I I A Iheirchallenge ofthe appellants'tille led tothe jnstitution-ofthe suit.
\t the Supreme Court the Respondents conceded that they were actually
customary tenants ofthe Appellants bul contended that LUA had abolished
torfeiture as an incidence of customary law. The Supreme Court Justices
were unanimous that LUA did not abolish the penalty of forfeiture which a
customary tcnant attracts to himself for misconduct. The court then held
that, having admitted that they were in fact customary tenants of the
appellants and in vievv ofevidence ofchallenge to the appellants' tille, the
respondents musi forfeit their right ascustomary tenants.

Ilowevcr, Olatawura. JSC in delivering the leadingjudgment made
pn nouncementwith respectto Sections 1and 36 of LUA as itaffeetsaliens.
Ilesaid:

ThelearnedtriolJudge in interpretingSeation 36(1) ofthe

Latid Use Act placed much reijanee on the wordANY to

incindeforeigners. Sedion | ofthe actspecifically limits

its benefits to NIGERIANS. it is my view that a non-

Nigerian cannutapplyforastatutoryor customary right

of occuponey because tina seetion 36(1) provides for

ANYPERSON: Aliens are not Nigerians. / reproduced

seetion | oftheactifonlvtore-emphasise thatthe actwas

promulgatedfor the benefito fNigerians:

7. Subjecf to the provisions of this decree, al! land

comprised in the territory o feach State in the Federaljon

ore lierebv vested in the Military Governor o fthat State

andsuch landshall be held in trust and administeredfor

the use and common benefit of all NIGERIANS in

accordance withtheprovisiénofthis decree.'

it is myfirm view therefore that the words 'ANY PERSON'

under seetion 36(1) of the Act refer to and mean ANY

VIt iFRIAN. TheActhasnot

Sectifin 22 LUA.
I*” ») JWI R(Pi. 146)632.
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abrogatedany law whichlimiisihc rights ofal jcus /o own
property. | will however sitare lite views of Omololu-
Tilomas, J.C.A. thcil anyforeigner who has va/id/y mvned
or occupied any latid befote Ihe aci is deettwd lo be ati
occupier tinder lite act. lbis however musi be ijti
conformity wilh jhe definition ofoccupier under seclion
500 fjhe Latid UseAct.

Agbaje JSC, ihough concurred wilh lhe leading judgmecnl,
dissented on lhe cffcct of Seclions 1and 36 of LUA as il aiTccls aliens. Ilo
dissentcd as follows:

Afier considering and reconsidering jhe point. | atn

inclined lo jhe view thai both jhe trial couri and jhe

Courl of Appeal are righi in jhe inlerpre/ation of

sedion 36(1) ofjhe LUA.

Seclion 36 ispari ofihe Iransitionalprovisions oflhe

act. Thefol/owing scenarios appear lo me lo be the

silualions lo which Iheprovisionsmay be applied.
i. Ownersoflatidinpossession oftheirlatidand
whohavedevelopedil;
2. Tenants in possession oflatid and who have
developedil;
3. Under !&2 the tenants or the owners of the
latidmaybe Nigerians ornon -Nigerians.

Sedion 36 is concerned wilh "a holder” or "an

occupier " of Unid. Both words are defined in the act

Ihus:-

"holder" in reialion loa right ofoccupancy tneans a

person entUled lo a righi of occupancy and includes

any person lo ‘whorn aright of occupancy has hcen
validlyassignedor has va/id/ypasseaonthedeathofa
holder buldoes not inelude anyperson lo whotn a right

ofoccupancy has heen sold or transferred wi/houl a

valid assignment, fior a mortgagee. sub-lessee or sub

under-lessee. "Occupier" means any person lawfullv
occupying latid under customary law and a person
usingoroccupying latid in accordance wilh cuslomar)
law and includes ihe sub-lessee orsub-underlessee of

a holder.

Il appears lo me thai neither of the two words is

defined by reference lo the citizenshin ofthe person

involved. / can finid no warranl in ihe who/e of the

Latid Use Act lo do this. The expression "any

Nigcrian™
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obviously refers oti/y to citizens o f Nigeria. Bul the
expression “anyperson™ or “any occupier" or “any
holcier ofland: in scction 36 o fthe act cannot in my
view he so construed as to limit iheir appljcation oniy
/o Nigerians
I am satisfiedfrom the ahoye statutory and constituiional
provisions that the expressions “any Nigerian" and “any
person “in the Latid Use Act are not interchangeable. The
taller “anyperson “involves a concept o fthe word “‘person "
which may even inelude a body of persons corporate or
unincorporated whilst theformen "any Nigerian" has to do
wi/lianarrow conceptofthe same wordwhich can onlyrefer to
natural persons in the context of sedion 23 of the 1979
constitution.
inmyjudgmentanon-Nigerian who isa holder ofland
is entitled to the benefits ofSedion 36jj) ofthe Act
provided the non-Nigerian in the words of the
definilion sedion ofthe Act is a person entitled to a
right ofoccupancy or a person to whom a right of
occupancv has heen valid/y assigned. As regards the
latter, the instrumentofassignmentor transfermusi he
validaccordingto the relevanllaw.

Again, a non-Nigerian is entitled in my view to the
benefits ofsedion 36(1) ofthe act as an occupier of
jandprovided in the words ofthe definilionsedion of
the act he is lawfully occupying the land under
customary law and he is using or occupying it in
accordance withcustomary law .

Recently, in Gerhard Ituehner v. Aeronautical Industrial
Engineering and Prgjecl Management Company Limited™, the Supreme
C'ourt wvas called upon to pronounce among other ihings on Sections | and
36 ofthe LUA. In 1975, Mr lluebncr(A Germéan National) built aweekend
hospitality resorton a hilltop in Kajurii villageon theauthority ofthe Kachia
Local Government Areaof Kaduna State and named the resort "The Kajuru
Castle". To further expand the resort. he bought and paid for additional 70
hectares of land surrounding the "The Kajuru Castle™. In 1986, he was
appointed the Managing Director of the respondent. Prior to the perfection
ofhistille

Ibid at654.
(2017) LPELR-42078(SC).
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documente, hewasallegedly adviscd not lo perfect thc tille documente in his
flame as he was an alien and, as such. not permitted under the law to tmn
inlerests in land. 1 le heeded the advice and perfected the land inthe flame of
the respondent. The Certificate of Occupancy and other tille documents
wcre issued in the fiame of thc respondent. Things continued to go on
smoothly betwcen thc two partios until the respondent claimed ownership of
the hectaresof land. Mr. Iluebncr, as plaintiff, commenced an action against
thc respondent at the Kaduna State High Court.

At the end o fthe trial which spanned slightly over six yearsand, jna
consideredjudgmcntdelivered on the 5th ofNovember. 2002. Mr Iluebnefs
claims were dismissed for lack of merit. Ile appealed to the CourtofAppcal.
Ilowever, his appeal was equally dismissed. Both the trial court and the
Court of Appeal dismissed the appeal on the ground that the appellant did
not produce evidence (documcntary) showing that he granted orcrealed a
trust in favourofthe respondent forhisbenefit.

llowever. the Supreme Court ruled that, since there is undisputed
evidence that the appellant personally paid for the property. the faci that the
property was registered in the fiame of the respondent will ordinarily
suggestan implied or resultant trust. The Supreme Court further held that. in
any event, since the appellant is an alien, he cannot hold any jnterest in land
in Nigeria by virtuc of Section | of the LUA. The Court held that Mr.
Uuebner acquired no jnterest in the property which the respondent would
hold in trust for him. The Supreme Court, per Galinge, JSC relying on the
doctrineofstoredecisis held as follows:

| en/irefy associate myself mth the decision of my

learnedhrothersintgunola & Ors v. Eiyekole (Supra)

and hold thatthe Appellant heingan alien liad no legal

capacity to hold interest in land in Kajuru Local

Government Area of Kaduna State. This heing so and

by virtue o fthe Latin Lega! Maxim. Nemodal quodnon

haber, the Appellant cannot benefit /rom property

which he was incapable ofowning.

The prime responsibility of the Supreme Court isto dojustice in ite
true sense to all manner of persons. Nigeria is a State signatory to the
International Covenant on Civil and Political Rights'1(ICCPR) which it
ratified in 1993. Article 12(1) of ICCPR States: Evervone lawfully within the
territory o fa State shall, withinthatterritory, have the right

Adopted by the United Nations. General Asscmbly on 19 December 1966.
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to hbcrtv ofmovement andfreedom lo choose his residence. It is conceded
dial K CTR lacks the forcé oflaw jn Nigeria :nevertheless,Nigeria having
raliiied the covenant, Nigeria is bound to ensure that il does not willingly
violale the terms of the covenant. The right to have a residence must
mvariably connote right to hold some interest jn land. This right found
expression in the long tille o fthe LUA vvhich reads:

An Actto vesi all land comprised in the territory ofeach

stale (except land vested in thefederal Governmentor its

agencies) solely in the governor o fthe State, who would

hold such land in trust for the people and would

henceforth he responsihle for allocation of land in all

urban arcas to individudis residen/ in the State and to

organisations for residen/ial agricultural. commercial

and other purposes whi/e similarpowers with résped to

non-urhan arcas areconferredan Local Government.

The Governor, therefore, owes all residents in the State (Nigerians
and aliens) and organisations an obligation to allécate lands to them for
residen!jal, agricultura!, commercial and other unspccified purposes. The
Supremo Court in Huebner vvas notonly construing the LUA but itwas also
articulating the policy thrust of the Federal Republic of Nigeria”. Thcre is
need. therefore. for the court to be cautions of not sending the wrong signais
to the international investing community. The policy thrust of Nigerian
govcrnment loday is to attract foreign jnvestors. The Supreme Court of
Nigeria is pre-cmincntly positioned to proclaim this policy to the whole
World.

It has been argued that the United States has used land ownership
rights as imniigration tool notjust to expel migrants but to attract themM In
the American caseof

32 Section 12 of the 1999 Constitution of the Federal Republic of Nigeria (as
ainended) provides that no treaty between the Fedcration and any other
country shall have the forcé oflaw except it has been enacted into law by the
National Assembly.

33 It has been argued that since the Supreme Court of USA has the power of
judicial review over the legislative acts ofthe congress, itisa policy making
organ. Niaerian Supreme Court equally has the power of judicial review
over legislative Act of the National Assembly. Therefore. it is a policy
making organ. See Anon. Criminal justice: an overview of the system.
Retrieved  April 12, 2017, froni http://www.docmckee.eom/OF.R
/INTRO Section 1 | text.html

34 Tirres A B. "Ownership without Citizenship: The Creation of Noncitizen

Property Rights" 2013 Vol. 19. MichiganJournalofRaceandLaw Issue I.
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Sei Fujii v. The State of California ,the State of California umlcr lite
California Alien Land Law escheated ihe land bought by the IMaintifi. an
alien Japanese. The plaintiffcontended thal the effect o fthe California Alien
[.and Law, a$ well as its purpose. was to discriminate againsl aliens
ineligiblc for citizenship solely on the basis of race and that sueli
discrimination is arbitrary and unreasonable. The Supremo Court decided
that it was already well-recogniscd that all aliens. lawfully in the United
States, have a right "to work fora living in the comnion occupations <fthe
community"”. The court, acknowledging that the right lo earn a living in
many occupations is inseparably connected with the use and enjovment <
land. restated that legislations which result in such discrimination imposes
upon the incligible alien an economic status inferior to that of all olhcr
persons living in the State and interferes with his right to earn a li\ing. The
court stated further that nothing in the record indicated. and the court i >uld
not assume, that the Japanese carne to America for any purpose difieren!
from that which prompted millions ofothers to seek, in the American shores.
achanceto make hishome and work in a free country, governed b\ i Ila s.
which promise equal protection toall whoabide by them.

The court, therefore.concluded that the California Alien land | aw
was designed and administered as an instrument for eftectuating racial
discrimination. There is nothing to indicate thal those alien residents who
are racially-ineligible for citizenship possess characteristics which are
dangerous to the legitimate interests of the State, or thal they, as a class,
inight use the land forpurposes injurious to public morais, sal'ety orwelfare.
Accordingly, the court struck down the California Alien Land Law on the
ground it vidlales the Fourteenth Amendment to the American
Constitution.r

Before the decision in Sei Fujii. the court liad aligred with
legislations prohibiting aliens from owning land in the United States. In
Terrace v. Thompson . the court upheld a Washington law prohibiting
landholding by any alien who had failed to file a dcclaration of intention to
become an American Citizen. The tuming point began in

L. A.No. 21149(1952).

Thal no State shall make or cnforce any law which shall abridge the
privileges or immunitics of citizcns of the United States: fior sluill any State
deprive any person of lifc. libcrty or property. without due process of law;
fior deny to any person within its jurisdiction the equal protection of the
laws.

263 U.S. 197.44S.Ct. 15,68 L.Ed. 255.
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1949. whcen the Supreme Court of Oregon, in Kcnji Samba v. AfcCourr'.
struck down ihe Oregon Alien Land Law on the basis thal it was
discriminatory.

The courts inAmericaadequately articulated the policy thrust o fthe
American visién despite restrictive legislations passed by various State
assemblies. I*gnally, Ethiopia has since 2007 been using land policy to
attract foreign investments to develop its agricultural sector. There have
been large-scale land acquisitions by foreign partics facilitated by the central
government\

The Puf-portofSections 1,5(& 6),34(&36)and 46 ofthe Land LseAct
It is now acceptable that the ultimate aim of construction of statute is to
determine the jntention of the lawmakcr. Lord Simonds, though a strict
constructionist, said thal:
The duty ofthe court is to interprei the words that the
legislature luis used; those words may be ambiguous. bul.
eve/t ifthey are. theponer and duty o fthe court to travel
outside them on a voyage of discovery are strictlv

limitecT.

Some scholars have dcplored the jntention-seeking approach on the ground
that it is mirage in modem-day legislation to seek the common jntentionofa
body of persons who may not be responsible for the drafting of the
legislation. Max Radin" articulated the position thus:

A Legistature certainly has no intention whatever in

connecfion wi/h words which some two or three men

drafted. which a considerable number rejected and in

regafii to which many of the approving mujority might

have had. and often demonstrably did have. different

ideasand beliefs.

1949. 1850r. 579,204 P.2d 569.

Abbink J. “Land to the Foreigners': Economic. Legal, and Socio-cultural
aspeets of new land Acquisition Schemes in Ethiopia®. Vol. 29,
2011Journal ofContemporary African Studies No. 4. Rctrieved April 10*
2017, from Impj*LopQ-na_cc”s) ej(jcnu *
/20672/ASC-075287668-3287-01 pdf?sequence- 1

See Magor and St \ iellons Rural District Council v. Newport Corporation
(1952)AC. 189atl9l.

Radin M. “Statutory interpretaron™ (1930) Harvard Law Review. 43(6).
863-885.
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However. ihe concept remains that. jn construing a statutc ihccomi
as "statutory intcrpreter* is merely seeking to decipher the intcnlion ofthe
legislalure. The Supreme Courl has. in a long line ofdecisions, adopled ihc
jntention-seeking approach of statutory construction4. In Mandara v. A (i
FederationltheCourthcld ihat:

Where in the inlerpretalion o fa word appearing
in apar!jciliarpiece oflegislalion such a word is
canahle oftwo meanings. the courthas a duty to
adoptan inlerpretalion, which would not defeat
the intentionofthe lawmaker.

In deciphcring the intention of the lawmakers, the coints have
adopted several canons of interprelation which inelude: the literal rule, the
golden rule, the mischief rule and the purposive approach. The
eontemporary approach to statutory interpretation is (ie purposeful
approach which Lord Denningenunciatedas follows:

The literalmethodis now compietefy out ojdate. If has

heen replaced hy the "purp%>sive approach” ... In all

cases now in the interpretation ofstatutes we adopl

such a construction as witi "promote the general

legislativepurpo.se underlyih *theprovision.

Andwhich Lord Griffiths, L.J. concurred as follows:
The days have long passed when the Courts adopted a
striel construc/ionist view of interpretation which
required them to adopt the literal meaning of the
* language. The Courts musi adopt a purposive approach
which secks to give effect to the truc purpose of the
legislalion.

The Supreme Court has embraced the purposive construction of
statutes4. Wecty early in the life of LUA. in 1981 the Supreme Court per
Udoma. JSC in Nafiu Rahiu v. State unequivocally stated that LUAshould
be given purposive construction. Ile said:

"Intent. Clear Statements, and the Comnion Law: Statutory Interpretation in
the Supreme Court" (1982).HarvardLuwReview, 95(4). 892-915.

Saraki v. Federal Republic ofNigeria L (2016) LPELR-40013(SC). where
the Supreme Court held that: [T]he main objecto fstatutory interpretation is
to discover the intention ofthe lawmaker, which is to be deducedfmm ijhe
language used.

(1984)AUN.L.R219

See National Union Road Transpon Workers & anor. v. RTEAN <k<n\

(2012) LPELR-7840(SC). The Court held as follows: // is basic that une <4
the vital canons ofinterpretation ofstatutes isthata Court
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As a constitutiona! enactment, the Land Use Act musi be
given a broad and purposive interpreta/ion in order to
achievethe objectofthe legis/ature inenaclingit.

Of course, ihis salutary approach of adopting the purposive
approach jn construing Sections 1and 36 of LUA would mean considering
togetherall the provisions ofthe LUA, especially the LongTitle, Sections 5
(&6)and4ethereof.

Indeed, IheSupremeCourt has held that the LongTitleofa statute is
an important partofitand may be relied upon inexplaining itsgeneral scopc
and aids in its construction'. The LongTitle ofthe LUA makes it clear that
the purpose ofthe LUA is to vest the land wvithin a State on the Governor as
trustce for the purposes of allocating same to individuais resident in the
State for residential, agricultural, commercial and other purposes. It is
important to emphasise the allocation is to be made to residents (Nigerians
and Non-N igerians) and not only to nationalsofN igeria.

Itis important to note that Section 1ofthe LUA States as follows:

Subject to the provisions of this Act. all lands

comprised in the territory of each State in the

federal/ion are hereby ves/ed in the Governor ofthat

State and such land shall be held in trust and

administeredfor the use and common benefit ofall

Nigerians in accordance with the provisions of this

Act.

The phrase "for the use and common benefit ofall Nigerians " has
been interpreted to mean for the use and common benefit ofonly Nigerians.
This interpretation clearly violatcd and raped the spirit of the LUA which
was encapsulated in the Long Title. As a rule, statutes are construed to
promote the general purpose of the lawmaker. Judges, therefore, are
enjoined to consider not only the dry letters of the statute&but the spirit of
the statute. Therefore, every clause ina statue should be

of record should be minded to make broad interpretation or what is
sometimes referredto as giving same a liberal approach. See: Rabiu v. The
State (1980) 8-11 SC 130 at 151, j95. A Court should give a holistic
interpretation to a statute as requiredby law. See Mobil OH Nig. Pie v. jAL
36 Inc. (supra). A Court should aim at giving a statute purposeful
interpretation; | darésay.

(1981)2NCLR293 313*26.

Bello vAG U>oState (1986) LPELR; 764 (SC).

Omoijahev. Umoru (1999)5SCNJ280at 282.
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construid with reference to thc context and other clauses so as lo make a
consistenl enactmentofthcwhole statute™.

If thc phrase "forthe useandbenefit ofall Nigerians™is considere»!
with reference to the avowed intention to allocate land to individuais
resident in the State as declared in the Long Tille, it would not be difileult to
come to the conclusidn that Section | was not considering those eligible to
hold interest in land. Section | merely created a trust in favour of all
Nigerians as cestuisc/ue trust, and the Govemor as the tmstee. The duty ol
the trustee has always been to manage and administer the trust property for
the commoii benefit of the beneficiaries The section only vested on the
Govemorall "lami withina State" for him to administeras trust property "for
the use andcomnton benefitofall Nigerians” which is notdifferent from thc
role ofthe trustee with respect to the traditional trust property. The Supreme
Court in Savannah Bank Nig. Lid v. Ajilo* brought to the fore the
managementaspectofthe trust creatcd by LUA; itheldthus:

Titere has been no s/atute like litis before. It took away

the landfrom every 'landed gentry' and vested itfor

administraron in the Military Govemor o fthe State in

which the land is si/uatedfor/. anagement and control

for the benefitofall Nigerians. The Military Govemor
has notgot the land vested in‘him as beneficia/pxvner,
far from it. The ves/ing in litis instante is for
administralive and management purpose, in trust,Jor

all Nigerians. Ifthe Land Tenure Law of Northern

Nigeria, 1962 (Cap 59 Laws of Northern Nigeria.

1963) was revolutionary for its time, in a Regidn

lagged. | believe mischievouslv if not dishonestly,

feudalist, this Act is all embracing for it replaced

‘indigenes o fa State'for 'all Nigerians." The whole

land in each State is thus vested in trust in the Military

Governor to be administeredfor the benefit of all

Nigerians j/respective of where they may be. The

managementandcontrol is inthe Governorfor landin

urban oreas and other land (in rural areas lo be so

designated in accordance with the Act) shall be under

the management of the Local Government within

whichthe lands are si/uated.

Abioyev. Yakubu (j991) 6SCNJ69at 91.
(1989) INWLR(Pt. 97)305 at35I.
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Il is acceptable praclice in managing of trusi propcrty that ihe trasloe may
léase the trust propcrty to a person who is not a beneficiary'l as long as the
procecds of the lease will be for the use and common benciit of all the
bencilciaries. The jncidencc of the trust created via Scction | ofthe LUA is
not difTerent from that of the traditional trust concept. Nothing stops the
Governor from grantinga lease 0f99 yearsofpart ofthe land within liis State
to an alien as long as the procecds (in this case, the ground rent) \sill be for
the use and common benefit of all Nigerians. Adopting this broad
jnterpretation would be in accord with the general purpose ofthe LUA and
would have made it easy for aliens with foreign capital to acquire land for
in\ estment purposes.

Sections 5. 6. 34 and 36 of the LUA made references to "anv
person”y\Wile Section | thereoftalks about "all Nigerian Theconundrum
is whether the phrase "all Nigerians" as used in Scction 1, may be used
intcrchangeably with "anvperson™as used in Sections 5.6.34 and 36 ofthe
LUA. Section 5 of LUA donated to the Governor the power tu grant
statutory rightsofoccupancy toanvperson forall purposes in respect ofany
land . Sections 34 and 36 ofthe LUA provide for deenied grant of right of
occupancy inrespectofurban and non-urban arcas respectivcly. Section 36
(1.(2)and(4)reads:

/. The following provisions o f this section sha// have
effectinrespectoflandnotinanurbanarcawhichivas
immediately befare the commencement ofthisAct hele/
oroccupiedbyanvperson.

2. Any occupier or holder ofsuch /and. whether under
customary rights or oiherwise howsoever. sha// ifthat
land ivas on the commencement ofthis Act being used
for agricultura/ purposes. continué to be entitled to
possession —of the land for use for agricultura/
purposes as if a customary right ofoccupancy had
been granted to the occupier or holder thereofbv the
appropriale Local Government and the reference in
this subsection to land being usedfor agricultural
purposes ineludes lar.d which is. in accordance with
the customary law ofthe locality concerned, allowed
toliefallowforpurposesofrecuperationofthe soil.

Most timesthat is the case.
Similar power was granted to the Local Government in respect ofland in
non-urban area.
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4. Wherethelandisdeveloped, the land shall continte lo
be held hy the person in whorn it was vested
immedialely before the commencement ofthisActas if
the holder ofthe land was the holder o fa customary
right ofoccupancy is.sued by the Local Government,
andifthe holderoroccupierofsuch developedland. at
his discretion. produces a sketch or diagram showing
the area of the land so developed. the Local
Government shall. if satisfied that that person
immediately before the commencement ofthis Act has
the land vested in liim. register the holder or occupier
as one in respect of whom a customary right of
occupancy has been granted by the Local
Government.

I he Supremo Court in Ononuju & Anor. v. A. G. Anambra State'l
in jnterpreting Section 36, concluded that a holder or occupier of land
whetherdeveloped or undeveloped inany arca not in an urban area, under a
recogniscd customary tenure before the commencement ofthe Act would
continué to have the land vested in him and enjoy such rights and privilegies
on the land as ifa Customary RightofOccupancy had been granted him” .

The LUA jntended by its provisions to preserve the existing land
holdings or ownership created by the existing laws before its
commencement of operation. The LUA recognises the rights and
obligations of the land holdings before it carne into operation whether they
wcrc constituted grant by communities. Local Governments or State
Governments‘i. It has earlier been shown that, prior to the advent of LUA,
aliens wcre permitted to hold interest in land subject to the Governor's
consent first soughl and obtained. The cffect of Sections 34 and 36 as it
relates to aliens who were holders oroccupiers ofany parcel of lanti before
the cnactment of LUA is that such aliens would continué to have the land
vested inthem as ifright ofoccupancy had been granted to them. This point
was well-appreciated by the Supremo Court in Ogunola ¢i v. Hoda
Eiyekole*. The court said "that anyforeigner who has valid/v owned or
occupied anv land before the act is deemed to be an occupier under the
act” This

(2009) IONWLR(Pt. 1148) 182.
See also Dzungwe v. Gbishe & Anor. (1985) 2 NWLR (pt.8) 528 atpuge 540.
Ibrahim v. Mohammed(2003) 6 NWLR (Pt. 8 17) 6 15.

* (1990)4 NWLR (Pt. 146)632.
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clcarly demdénstrales that LUA never intended to deny aliens the right to
hold mterest in land.

It is not clcar which of the aboye canons that the court used jn
coming to the decisién in Huebner'scase thatan alien has no legal capacity
to hold interest in land in Nigeria. Had the Court adopted the literal rule, it
would have given Vanyperson" in Sections5,6.34 and 36 its literal meaning
to inelude any person whether "Nigerian or non-Nigerian". It is also not
certain that they adopted the golden rule as the interprctationoV'anyperson™
to include non-Nigerians will not lead to any absurdity. The Court did not
also refer to any mischief which non-Nigerians holding land in Nigeria
caused to warrant the legislature disentitling them from holding interest in
land. It is equally not in doubt that the court did not employ the purposeful
approach in considering the scctions. The only principie emanating from the
decision is that the court considered itself bound to its earlier decision in
Ogunola v. Eiyekole, despite its amplitude powers to ovemilc itself in
deservingeases.

Section 46 of the LUA is very instrumental is determining the
intention ofthe lawmaker with respect to aliens holding interest in land. This
section has nothing to do with aliens who were already holding interest in
land before the promulgaron of LUA; those aliens are deemed grantees.
This section only relates to transfer to aliens occurring after the
promulgaron of the LUA. The section ascribes to the National Council of
States the responsibility of making regulations that will guide the transferof
any rights of occupancy to aliens. The section implies that interest in land
inay be transferred to aliens but cxpressly left the making ofthe regulations
that will guide such transfer to The National Council of States. Therc is
nothing to suggest that National Council of States has made any such
regulation. In absence ofthe regulation, the best that may be said is that right
ofaliens to acquire interest in land after the adventof LUA is jnchoate or in
abeyance.

As espoused in Nafm Rabiu v. State', applying the broad and
purposive interpretalional approach would betterachieve the lofty jdeais of
the LUA. The "modern principie" of statutory interpretation which was
professed by Driedger reads:

Today there is only one principie or approach. namely,

the words ofanActare to bereadin their entire contextin

theirgrammaticaland

2017) LPELR-42078(SC).
1980)8-11SC I30at 151, 195.
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ordinary sense harmoniously with the seheme oj /he
Act, the object of /he Ac/ and the jntention of
Parijameni\

Adhering to the above approach would mean that "all Nigerians"
and"anyperson"used in the LUA should be read harmoniously and jnaway
nottodoviolence to purpose ofthe LUA.AllNigerians should be interpreted
to mean all Nigerians while anypersons should be given its widest meaning.
Exposition of the relevant sections revealed that it was not the inténtion of
the lawmakertodeny aliensright to hold property.

Interpreting the provisions of LUA to restrict aliens from Holding
interes! in land would trigger interested aliens to acquire property in a
circuitous manner. Thcre is nothing in our corporate law that debars aliens
from incorporating acompany in Nigeria which will be known as a Nigerian
company. This Nigerian company would be entitled to own interest in land in
Nigeria. It follows, therefore, that nothing stops an alien from incorporating
a Nigerian company with bis spouse wherein he will hold 99 per cent of the
shares and, thereafter, the new company will acquire an interest in land. The
result would be that the alien, as the significant sharcholder, owns the
company while the company owns the interest in land. Assuming that the
lawmaker intends the alien not to hold any interest in land. it would have
been imperative to insert in the LUA that, where shares of a company are
significantly owned by an alien, such a company will not be allowed to hold
any interest in land in Nigeria.

Conclusiéonand Recommendation

Land has acquired intemational recognition which warranted its inclusién
in the SDGs. The SUGs require intemational collaboration and investment,
especially in agriculture, so that its dreams of 2030 will be achieved. This
intemational effort is directed towards developing and least-developed
countries.

International treaties recognise aliens and their rights to residcnce
and work. Any legislation or policy restricting aliens from holding interest
in land is unfair as the right to work of most occupation is tied to land.
According to the US Supreme Court inSei Fujii v. The State of California,
such laws are discriminatory. The Courts, in interpreting such laws, much
adoptamodem principie ofinterpretation which ineludes the scheme

59  Driedger E. A The Construction of Statines, 2nd ed., Toronto,
Butterworths, 1983. at 87.
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ofthe Act, the object ofthe Actand the jntention of Parliament. When this js
complied with, jtwill not be difficult to see that a harmonious interpre!aljon
of Sections 1,5 (& 6), 34 (&36) and 46 of the Land Use Act did not restrict
aliens from holding interest in land as found by the Supreme Court in
Gerhard Huebner v. Aeronautical Industrial Engineering and Projeet
Management Company Limited!*'

The rights of an alien to own land in Nigeria is dependent on the
National Council of States making rules to that effect. If, in 39 years of the
LUA, the National Council of States is yet to make rule in that regard. it
shows the leadership ineptitude of the Nigerian government. The Supreme
Court should have spoken truth to povver.

This paper urges the Nigerian Supreme Court to reconsider its
position and toe the line of their counterpart in the United States, as
interpreting the LUA in such a way to limit the rights toown interest in land
in Nigeria to only Nigerians, is a technical way of shutting aliens out of
Nigerian investment ambience. The implication is thatan alien interested in
investing in Nigeria must. first ofall. incorpdrate a company and then use
the company to acquire land in Nigeria for investment purposes. This, no
doubt, will limit the opportunities available for economic development in
Nigeria.

2017) LPELR-42078(SC)
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